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the amount of the capital investment
(including the fair market value of any
pre-operational services rendered) of
that investor.

For purpole. of paragraph (a) of this
section. the following terms apply.
Active investor means an investor either
who is responsible for the day-to-day
management of the entity and is a bona
fide general partner in • partnership
under the Uniform Partnership Act or
who agrees in writing to undertake
liability for the actions of the entity's
agents acting within the scope of their
agency. Investment interest means a
security issued by an entity, and may
include the following classes of
investments: Shares in a corporation,
interests or untts of a partnership,
bonds, debentures, notes, or other debt
instruments. Investor me8D8 an
individual or entity either who directly
holds an investment interest in an
entity, or who holds such investment
interest indirectly by, including but not
limited to, IUch means a. having a
family member hold IUch investment
interest or holding a legal or beneficial
interest in another entity (such al a trust

. or holding company) that holds such
investment interest. Passive investor
means an investor who is not an active
investor, such as a limited partner in a
partnership under the Uniform
Partnership Act, a shareholder in a
corporation, or a holder of a debt
security.

(b) Space Rental As used in section
1128B of the Act, "remuneration" does
not include any payment made by •
lessee to a lessor for the use of premiaea.
as long as all of the following five
standards are met-

(1) The Jease agreement is set out in
writing and signed by the parties.

(2) The lease specifies the premiaes
covered by the leue.

(3) If the lease is intended to provide'
the lessee with access to the prem.iIea
for periodic Intervals of time, rather than .
on a full-time basta for the term of the
lease, the Jease speci.fiel exactl1 the
schedule of IUch mten. their precise
lenath, and the exact rent fOrIUch­
intervalL

(4) The term of the .....Ja for not less
than one year.

(5) The aggregate' nruW charse Is At
in advance, is consistent with fair
market value m arma-IerJgth ..
transactiOD8 and ia not determined in ..
manner that tabainto account the
volume or value of any refen-ala 01"
businen otherwise senerated between
the parties for which payment may be
made iD whole or in part under
Medicare or a State health care
program.

For purposes of paragraph (b) of this
section, the term lair market value
means the value of the rental property
for SeDeral commercial purposes, but
shall oat be adjusted to reflect the
additional v8.1ue that one party (either
the prospective lessee or lessor) would
attribute to the property as a result of ita
proximity or convenience to sources of
referrals or business otherwise
senerated for which payment may be
made in whole or in part under
Medicare or a State health care
program.

(c) Equipment rental As used in
section 11288 of the Act. --remuneration"
does not include any payment made by
a lessee of equipment to the lessor of the
equipment for the use of the equipment,
as long as all of the followins five
standards are met-

(1) The lease agreement is set out in
writing and signed by the parties.

(2) The lease specifies the equipment
covered by the lease.

(3) If the lease is intended to provide
the lessee with use of the equipment for
periodic intervals of time, rather than on
a full-time basis for the term of·the
lease, the lease specifies exactly the
schedule of such intervals, their precise
length. and the exact rent for auch
interval.

(4) The term of the lease is for not less
than one year.

(5) The aggregate rental charse II set
in advance, ia consistent with fair
market value in arms-length .
transactioDl and is not determined in a
manner that takes into account the
volume or value of any referrala or
business otherwise generated between
the partie. for which payment may be
made in whole or in part under
Medicare or a State health care
program.

For purpose. of paragraph (c) of thiI
section. the term lairmarket value
meam the value of the equipment when
obtained from a manufactmer or
professional diatributor, but .hall Dot be
adjusted to reDect the additional vahlAt· .
one party (either the prolpectlve-Jenee.
or lessor) would attribute to the .
equipment al a result of ita proxfDdtJ or .
convenience to sources of referrala or
business otherwise,enerated forwhic:h··
payment may be made in whole or In
part under Medicare ora State health
care program.

(d) Personal MJl'ViCtJll and
manaaement contract& Id ued m
section 1128B of the Act. "remuneratiou" .
does not include 01'payment ~de by
a principal to 0 agent u compeuatiou.
for the services of the: asent. ulcmg u .
all of the folloW'iDI m ltandarda an
met-
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(1) The agency agreement ilset out ir

writing and signed by the parties.
(2) The agency agreement specifies

the services to be provided by the agenl
(3) If the agency agreement is

intended to provide for the services of
the agent on a periodic, sporadic or part
time basis, rather than on a full-time
basis for the term of the agreement, the
agreement specifies exactly the
schedule of such intervals, their precise
length, and the exact charge for IUch

intervals.
(4) The term of the agreement is for

not lesl than one year.
(5) The aggregate compensation paid

to the agent over the term of the
agreement is set in advance, is
consistent with fair market value in
arms-length transactions and is not
determined in a manner that takes into
account the volume or value of any
refemlll or business otherwise
senerated between the parties for which
payment may be made in whole or in
part under Medicare or 8 State health
care program.

(6) The services performed under the
agreement do not involve the counseling
or promotion of a business arrangement
or other activity that violates any State
or Federal law•

For purposes of paragraph (d) of this
section, an agent of a principal is any
persOD, other than a bona fide employee
of the principaL who has an agreement
to perform services for, or on behalf ot
the principal.

(e) Sale 01practice. As used in section
11288 of the Act, "remuneration" does
not include any payment made to a
practitioner by another practitioner
where the former practitioner is .elling
his or her practice to the latter
practitioner, as long as both qf the
following two standards are met-

(1) The period from the date of the
first agreement perW.ning to the we to
the'completion of the we is not more
than ODe year.

(2) The practitioner who is Bellini his
or her practice will Dot be in a
prof8llional position to make referrals
to, or otherwise pnerate business for.
the purchui.ns practitioner for which
payment may be made in whole or in
part UDder Medicare or a State health
care program after one year from the
date of the fint agreement pertain.i.ng to
theaale.

(I) Referralservices. As used in
section 1128B of the Act, "remuneration"
dOel not Include 01 payment or
exchange of anything of value between
aD individual or entity ("partjcipanf1
and another entity serving as a referral
service ("referral.emce"J, as long as all
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of the following four IItandarda are
fUet- .

(1) The refen'aillervice does not
exclude al 8 participant in the refen'al
service any individual or entity who
meets the quaUficationa for
participation.

(2) Any payment the participant
makes to the refen'allervice is alsened
equally against and collected equally
from all participants, and lJ only based
on the cost of oPeratins the refen'al
service, and nof on the volume or value
of any refen'al8 to or business otherwise
generated by the participants for the
refen'al service for which payment may
be made in whole or in part under
Medicare or a State health care
program.

(3) The refen'al iervice imposes no
requirements on the manner in which
the participant provides services to a
refen'ed person, except that the refen'al
service may require that the participant
charge the person referred at the same
rate as it charges other person8 not
referred by the refen'aI service, or that
these services be furnished free of
charge or at reduced charge.

(4) The refen'aillervice makes the
following five disclosures to each person
seeking a refen'al, with each such
disclosure maintained by the refen'al
service in a written record certifying
such disclosure and signed by either
such person seeking a refen'al or by the
individual making the disclosure on
behalf of the refen'al service-

(i) The manner in which it selects the
group of participants in the refen'al
service to which it could make a
refen'al: .

(ii) Whether the participant has paid a
fee to L~e referral eervice:

(iii) The manner in which it selects a
particular participant from this group for
that person;

(iv) The nature of the relationahip
between the refen'al lervice and the
group of participants to whom it could
make the refen'al; and

(v) The Dature of any restrictions that
would exclude such an individual or
entity from continuing as a participant

(g) Warranties. AI used in section
11288 of the Act. '-remuneration" does
not include any payment or exchange of
anything of value under a walT8J1ty
provided by a manufacturer or supplier
of an item to the buyer (such as a health
care provider or beneficiary) of the item.
as long as the buyer complies with all of
the following standards in paragraphs
(g)(1) and (g)(2) of this 8ection and the
manufacturer or supplier complies with
all of the following standards in
paragraphs (g)(3) and (g)(4) of this
section-

(1) The buyer must fully and
aCCW'8tely report any price reduction of
the item (including a free item), which
was obtained as part of the w8lTanty, in
the applicable cost reporting mechanism
or claim for payment filed with the
Deparbnent or a State agency.

(2) The buyer mUlt provide, upon
request by the Secretary or a S'-te
agency, information provided by the
manufacturer or supplier as specified in
paragraph (g)(3) of thia section.

(3) The manufacturer or supplier must
comply with either of the following two
standarc:li--
. (i) The manufacturer or lupplier must
fully and accurately report the price
reduction of the item (including a free
item), which was obtained aa part of the
warranty, on the invoice or statement
submitted to the buyer, and inform the
buyer of its obligationa under
paragraphs (a)(l) and (a)(2) of this
section.

(ii) Where the amount of the price
reduction lJ not known at the time of
sale, the manufacturer or supplier must
fully and accurately report the existence
of a warranty on the invoice or
statement. inform the buyer of its
obligations under paragraphs (g)(l) and
(g)(2) of this section. and. when the price
reduction becomes known. provide the
buyer with documentation of the
calculation of the price reduction
resulting from the warranty..

(4) The manufacturer or lIupplier must
not pay any remuneration to any
individual (other than a beneficiary) or
entity for any medical. surgical. or
hospital expense incurred by a
beneficiary other than for the cost of the
item itseH.

For purpoae8' of paragraph (glof this
section. the term warranty meana either
an agreement made in accordance with
the provisions of 15 V.S.c. 2301(8), or a.
manufacturer', or supplier'l agreement
to replace another manufacturer's or
supplier'l defective item (which Is
covered by an agreement made in
accordance with this statutory
provision), on terms equal to the
agreement that It replaces.

(h) Discounts. AI used in aection
11288 of the Act. ttremuneration" doea
not include a discount. 8a defined in
paragraph (h)(3) of thia section. on a
good or aervice received by a buyer,
which aubmits a claim or request for
payment for the good or service for
which payment may be made in whole
or in part under Medicare or a State
health care program, from a aeller 8S
long as the buyer complies with the
applicable 8tandards of paragraph (h)(1)
of this aection and the seller complies
with the applicable standards of
paragraph (h)(2) of this aection:

IV-3

(1) With respect to the following three
categories of buyera, the buyer must
comply with all of the applicable
standards within each category-

. (i) If the buyer is an entity which
reports its eosts on 8 cost report
required by the Department or a State
.agency, It must comply with all of the
following four standarc:li--

(A) the discount must be earned based
. on purchaaes of that same good or

service bought within a single fiscal
year of the buyer.

(B) the buyer must claim the benefit of
the discount in the-fiscal year in which
the di8count Is earned or the following
year; .

(e) the buyer must fully and
accurately report the discount in the
applicable cost repQrt: and

(0) the buyer muat provide, upon
request by the Secretary or 8 State
agency, Information provided by the
seller 88 apecified in paragraph (h)(2)(ii)
of this lIection.

(ii) If the buyer is an entity which i8 a
health maintenance organization or
competitive medical plan acting in
accordance with 8 riak contract under
section 1878(g) or 1903(m) of the Act. or
under another State health care
program, it need not report the- diacount
except a8 otherwise may be required
under the risk contract

(ill) If the buyer is not an entity
described in paragraphs (h)(1)(i) or
(h)(l)(ii) of this aection. it must comply
with all of the following three
standard&- .

(A) the discount must be made at the
time of the original aale of the good or
service;

(B) where fln item or aervice lJ
separately Claimed for payment with the
Department or a State agency, the buyer
must fully and accurately report the
discount on that item or service; and

(e) the buyer must provide, upon
request by the Secretary or a State
agency, information provided by the
seller as apecified in paragraph
(h)(2)(ii)(A) of thi, section.

(2) With respect to either of the
following two categoriea of buyers, the
teller must comply with all of the
applicable standards within each
category-

(i) If the buyer ia an entity described
in paragraph (h)(l)(ii) of this lection. the
seller need not report the discount to the
buyer for purposes of this provision.

(ii) If the buyer is any other individual
or entity, the Beller must comply with
either of the following two standard&-

(A) where a discount is required to be
reported to the Department or 8 State
agency under paragraph (h)(1) of this
section. the Beller must fully 8nd
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accurately report such discount on the
invoice or statement submitted to the
buyer, and inform the buyer of its
obligations to report such discount; or

(8) where the value of the discount is
not known at the time of sale, the seller
must fully and accurately report the
existence of a discount program on the
invoice or statement submitted to the
buyer, inform the buyer of its obligations
under paragraph (h)(l) of this section
end, when the value of the discount
becomes 1mown, provide the buyer with
documentation of the calculation of the
discount identifying the specific goods
or services purchased to which the
discount will be applied.

(3) For purposes of this paragraph, the
term discount means a reduction in the
amount a seller charges a buyer (who
buys either directly or through a
whole!laler or a group purchasing
organiza~on) for a good or service
based on an arms length transaction.
The term discount may include a rebate
check. credit or coupon directly
redeemable from the seller only to the
extent that such reductions in price are
'a ibibutable to the original good or
service that was purchased or furnished.
The term discount does not include-

(i) Cash payment;
(ii) Furnishing one good or service

without charge or at a reduced charge in
exchange for any agreement to buy a
different good or service:

(iii) A reduction in price applicable to
one payor but not to Medicare or a State
health care program:

(iv) A reduction in price offered to a
beneficiary (such as a routine reduction
or waiver of any coinsurance or
deductible amount owed by a program
beneficiary):

(v) Warranties:
(vi) Services provided in accordance

with a personal or management services
contract; or

(vii) Other remuneration in cash or in
kind not explicitly described in this
paragraph.

(I) Employees. As used in section
1128B of the Act, ''remuneration'' does .
not include any amount paid by an '
employer to an employee. who has a
bona fide employment relationship with
the employer. for employment ~ the ,
furnishing of any Item or service'for
which payment may be made in whole
or in part under Medicare or a State '
health care program. For purposes of
paragraph (i) of this section. the term

emplo}'ee.has the same meaning as it
does for purposes of 26 U.S.C. 3121(d)(2):

OJ Group purchasing organizations.
As used in section 11288 of the Act.
"remuneration" does not include any
pa~1nent by a vendor of goods or
services to a group purchasing
organization (GPO), as part of an
agreement to furnish such goods or
services to an individual or entity as
long as both of the following two
standards are met-

(1) The Gpp must have a written
agreement with each individual or
entity, for which items or lervices are
furnished. that provides for either of the
following--

(i) The agreement statel that .
participating vendors from which the
individual or entity will purchase goods
or services will pay a fee to the GPO of
3 percent or less of the purchase price of
the goods or services provided by that
vendor.

(il) In the event the fee paid to the
GPO is not fixed at 3 percent or less of
the purchase price of the goods or
services, the agreement specifies the
amount (or if not known. the maximum
amount) the GPO will be paid by each
,"endor (where such amount may be a
fixed sum' or a fixed percentage of the
value of purchases made from the
vendor by the members of the group
under the contract between the vendor
and the GPO).

(2) Where the entity which receives
the good or service from the vendor is a
health care provider of services. the
GPO must disclose in writing to the
entity at least annually. and to the
Secreta.""Y upon request. the amount
received from each vendor with respect
to purchases made by or on behalf of the
entity.

For purposes of paragraph OJ of this
aection. the term group purchasing
organization (GPO) means an entity
authorized to act as a purchasing agent
for a group of individuals or entities who
are furnishing services for which '
payment may be made in whole or bi
part under Medicare or a State health
care program, and who are neither ,
wholly-owned by the GPO nor ,
subsidiaries of a parent corporation that
wholly owns the GPO (!!ither directly or
through another wholly-owned entity). '

(k) Waiver ofbeneficiary coilJ,surance
and deductible amounts. As used in
section 11288 of the Act. ...-emunerat(on"
does not include any reduction or
waiver of a Medicare or a State health

IV~4

care program beneficiary's obligation to
pay coinsurance or deductible amounts
as long as all of the standards are met
within either of the following two
categories of health care providers:

(1) If the coinsurance or deductible
amounts are owed to a hospital for
inpatient hospital services for which
Medicare pays under the prospective
payment system. the hospital must
comply with all of the following three
standards-

(i) The hospital must not later claim
the amount reduced or waived as a bad
debt for payment purposes under
Medicare or otherwise shift the burden
of the reduction or waiver onto
Medicare, a State health care program.
other payers, or individuals.

(il) The hospital must offer to reduce
or waive the coinsurance or deductible
amounts without regard to the reason
for admission. the length of stay of the
beneficiary, or the diagnostic related
group for which the claim for Medicare
reimbursement is ffied.

(ill) The hospital'. offer to reduce or
waive the coinsurance or deductible
amounts must not be made a8 part of a
price reduction agreement between a
hospital and a third-party payor.

(2) If the coinsurance or deductible
amounts are owed by an individual who
qualifies for subsidized services under a
provision of the Public Health Services
Act or under titles V or XIX of the Act to
a federally qualified health care center
or other health·care facility under any
Public Health Services Act grant
program or under title V of the Act. the
health care center or facility may reduce
or waive the coinsurance or deductible
amounts for items or lervices for which
payment may be made in whole or in
part under part 8 of Medicare or a State
health care program.

'1001'" 0tQ report on compliance with
InvHtrnent Interest eafe harbor. '

Within 180 days of the effective date
of this ,ubpart, the OIG will report to,
the Secretary on the compliance with
111001.952(a)(2)(i) and
1001.952(a)(2)(vi).

Dated: July 18. 1891.
RoP. J(lIIImJW. .

1n8pt1CtorGeneral. Department D/Health and
Human Servic-.

Approved: July zz. 1991. '
Loula W. SuDiva,
Secretary.
(FR Doc. 91-17891 FIled 7-za..o:t: 8:45am]
-.uNQ COllI .1.......



APPENDIX V

Federal "Stark" Legislation

42 U.S.C. 1395nn

~f 139SnlL·· Liinltati~·n' on 'eertaln phYllclan referrab
(a) Prohibition o~ ee~n,~~~...;~.;~:... ,:;,:.. ,: .. :.~·:";.,...,:jL

. .

(1) In reneraI·. -: ", :.'

Except &8 provided in subsection (b) of this section, if i' 'phYsIcian (or
immediate family member of such physician) has a financial relationship with an
entity'specified in paragraph (2), then- . . :::.' . ,.,'

(A) the physici~ may n?t make a n;ferral to the entJty.~or th~Jurnishing
of clinical laboratory sernces for which payment othel'Vt'lSe may be made
.under ,this su1;>ehapter, an~ . .'

(B) the entity may not present or cause to be presented a claim under
~ ,subchapter or ~~n ,to.. any ,individua~ ~party payor, ~~ Q~~. entity
for clinical lahQratory se~~ furnished pursuant to a refe~.p.l'9.~i~
under subparagrap~, (A). , . .' ' ., .

(2) Fln~daI relationship ~peeified. .... .'. ........ ..

For, purposes of tJus section, a financial- relationship of ~.: phnieWl (or
immediate family member) with an entity specified in this paragraph is-

. '(A) excej>r'u' provided'jh :'subseCticris (c) and (d) of this?·}JctiO:D,~;an
ownership or investment interest in the entity; or' . , ' .. -.-. .-11,,:- ••.

(B) except as provided in subsection' (el of this section: ~' eOmpensati~n
arrangement (as defined in subsection (h)(IXA) of this section), between the
physician (er immediate family member) and the entity. "

An ownership or itlvegtment interest descnbed in subparagraph (A) may be
through equity, deb~ or other means. . ..:.,.; j : " •• _

(b) Genera! excePtion. to both oYt'nenhlp and co~penaatJon ~ment prohibIU~n:.'·

< Sub~tion (8)(1) of this 'section shan not apply in the following ~:':'~ .. ,~'"

V-I



~ (1) Phy.ldans' lenl«t

In the case of physicians' servicea (as defmed in lectiO~ 139Sx(q) of this title)
provided personally by (or under the personal supervision of) another physician
in the same group practice (as defined in subsection (h)(4) of this section) as the

, referring physician,

t!) In~-omce .ncmarl.e~lm

.In the ease' of services-
(A) that are' furnished- .
. ll5 ~rsonallY. '}ii' ·tJi;':ref~rring physician, personally by a physician
y!1i~. ~. a,nleI!1~~.9.f th~saine gro~p p~c;e.~", ~\~erzing phYllician,
.Qr ~rs9n~tly by individ~ who, are employed by 8.Uch.. phy'sician or

l group practice and who are personally supervised ~y !-be physician or
.. by another physician in the group practice, ·and.r -.,.,? ~'1;;:~.':': ;.;; ..•.1.•.•

. ":.(ll)(1) iii 'a buU4ing' in 'which the ·'refeiT.t~g 'phy~rCiai{~(or 'another
. physician who is' a member of the sa~e~up :pra~ce>. furnishes
'. physicians' services unrelated to the furnishing of. ~linieat labQratory
. services, or .

. . (II) in the case of a referring physician who is a member of a group
. . practice, in another building which is used by the group practice for the

centralized proviSion of the group's clinical laboratory services, and
, . ..,.1 .'.

(8) that are billed by the physician performing"or supervising the servic-
es, by a group practice of which such physician is a)n~mber~ 9r by an entity

. that is whoUy oVrrned by such physician or such group practice,
if i.he-·own~rship or investment interest in luch services. meetS such other

. requirements' as the Secretary may impose by regulation .as. needed tQ ~protect

"against PrOgra~ or patient abuse.. . . ." '. '. ". .

(3) Prepaid plans

In the case ot services furnished-
(A) by an organization with a contract under section 1395mm of this title

to an individual enrolled with the organization,
(8) by an organization descnOed in section 1395l(aXIXA) of this title to

an individual enrolled with the organization, or. . '"", .
(C) by an o~ganization receiving payments oli Ii prep8id .'b~is, under a

demonstration project under section 402(a) of the Social S&--urity .Amend·
ments of 1967 or under section 222(a) of the Social Security Amendments of

,;' 1~2" ~ ,an indivi~u~~enron~~. wi~ the ~rganjzatio~; , '. .

{4) Hospital financial relationship unrelated to the prov'lslon" or clinle&l laboratory
, .• -, . lervices '. ,'- .. '.'

""I~'the ('.ase of a fmancial relationship with a hosplW ~. th~ &ancial relation·
ship' does not relate to the provision of clinical laboratory services. '

.......
'. (6) Other permissible exceptions .

. In the Case of any other fmancial relationship which the SeCretary determines,
': .and ,specifies in regulations, does not pose a risk of program or patient abuse.
-~ .... . ..

(~). Genefat exception related only to ownenhip or Inveatment prohlbitioD ror ownenhip In
.. , publicly.traded tei:urltles

."1 Qwnership of investment securities (including shares or bonds, debentures, notes,
or other debt instruments) which were purchased on terms generally available to the
pU~!ic and which are in a corporation that-- . .
,.: '. ,(1) ~ li.&\ted for trading on the New York Stock Exchange or on Ole American
....:' Stock EXl:hange, or is a national market system security traded under an

automated interdealer quotation B)'stem operated by the National Assodation of
S:ecurit;es Dealers, and

(2) had, at the end of the corporation's most recent fisc~l year, total assets
exceeding $100,000,000,

V-2



J ." ~ ..

.~ .... ~

shall DOt be coDlidered to be an -ownership or investment Interest described In
subsection (a)(2)(A) of this HCtioa'

(d) Additional exception. related onl, to ownenhlp or Inveltment prohibition

The following, if not otherwise excepted under subsection (b) of this section, lhall
not be considered to be an ownership or investment interest described in aubsection
(a)(2)(A) of thia aect.ion:

(I) Hospital. to Puerto Rico

In the ease of clinical laboratory services provided by a hospital located in
Puerto Rico. .... "

(2) Rural provider .. -. , •.. ," .

In the case of clinical laboratory services if the laboratory furnishing the
services is in a .rural area (as defmed in section 1895ww(d)(2){D) of this title).

'(S):Hoipit8J 6Wnmhli;' ',': . .. .. :... ,;. \.~. .:i' .

.. ' In'the'~~'of ciini~lla~.:atdry ~rvi~ p~vided.by ~ h~;~i~i'(other than a
. ~osfli~l d~nDed .inp~.~~ph (1» if~ ..,. . ." ...
•. , (A) the . referring physiciari. is 'authorized to ~rform .services at the

hospital, and '., -. ~ ,.' .' '. .. .' '~'1." ,~.

(B) ~e ownership or investment interest is in the hospital itself (and not
merely in i subdivision thereof). . .

(e) Exception. relatlnr to other eompenaatlon arran,ementa

The fonowing shall not be considered to be a compensation arrangement described
in subsection (a)(2)(B) of this section:

(l) Rental of o~ce .paU ......

Payments made for the rental or lease of office space il­
(A) there is a written agreement, signed by the parties, for the rental or

lease of the space, which agreement- : ~ , . .. .:'"
(I) specifies the apace covered' by the agreement and dedicated for

the use of the lessee,
(II) provides for 'a term of rental or lease 'oraf least one year,

. (Ill) provides for payment on a periodic basis of an amount that is
'consistent with fair market value; .. . :..... ,. ~ .". ' ..... :::1. ."

(Iv) proVides for' an amount of ag~gate payments that does not
'vary (direetly, or. indirectly) based on the ;volume or value of any

. referrals of b~jness ~tween the p~ea; and .... ,,- .- :.1 ,: •., '.

',' ,~:..: . (y) Yiould. be' eonsidered"w 'be ~mrner$ny" ~o~~J~~ ~ven il DO

v referrals were.ma4e between the parties;.~ \,. '''~'~f'' ":. t;-:r;:~'",

, ,. (B) ip,; th~ case o( ~Dtal or lease of o~fice sp~ ~¥'fhich a physician who
, ....•. is an' interested irivestor. (or an iJitei'eSted 'investOr"wbo is'. an immediate
,', '~'·'~.farnilf·meinber·of tlie'plijsiclan)"has an ownershiP or iDves~ent'1nterest,

'., the. office' -space 'isln the -iame building as the' bw1ding in' wlUch the'
physician (or group prictiee-of whiCh the physi~ ,is .a JD~mber) bAs a

. praetice; and '. ..":.... '" -.- .. ~.'" '
, ., -:.' .. :. (C):, the' arrangement' 'meets" suCh other' 'requirements 'u !·the .seeretarJ

may impose by regulation as needed to protect against program 'or'patient
abuse.···

(2) Employment and unlee arranrementa with hospital.

An a.rrangement between a hospitaJ and a physician (o.r immediate family
member) for the employment of the physician (or family member) or for the
provision of administrative aervices, if-

(A) the arrangem~nt. is for identifiable scnicea; . ': ;
(B) the amount of the remuneration under th!! arrangement- :.

(I) is consisU!nt Vt;th the fair market value of the services, and
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(Il) is not determined in a manner that takes into account (directly or
indirectly) the volume or value of any referrals by. the referring
physician;

(C) the 'remuneration is provided pursuant to an agreement which would
be ~mmercially reasonable even if DO referrals were made to the hospital;
and' .. -.. '

" (D) the arrangement meets such other requireme~b i$the secrebu,
.may impose by regulation as needed to protect agains\ p1'9~...or.pa~ent
abuse. .' ,

1) Other It"lce arra~m£nta

. Remuneration"from an entity (other than' a hospital) under an arrangeinent
if~ ",:' .

:.; .(A) the aiTangement is~ 1

(I) for specific identifiable services as the medical.director or, as a
member of a medical advisory' board at the entity'pursuant to a

, requirement of this subchapter, '" .. :, - ~ .,"::' :,; : "~ '.'

.. (ll) for specific identifiable physicians' .service~ to be ~ish~d to an
individual reCeiving hospice care if payment for such services may only
be made under' this subchapter as hospice care, ,~-, ..' ,

• , •• '. f :.'. ." .. ..: • • ~

(ill) for specific' physicians' serviceS furnIShed to a' nonprofit blood
center, or . " '- ,.' . '.

(Iv) for specific identif18ble administrative services (other than direct
, patient care services), but only un.der exceptional circumstances speci-
fied by the Secretary in regulations;' '., ;, ,',..,. :. .·Ia..... ..' .... ." ,_

(B) the requirements described in subparagraphs (B) and (C) of para­
graph (2) are met with respect to the entity in the same manner as they
apply to a hospital; and

(C) the arrangement meets such other requirements as the Secretary
may impose by regulation as needed to protect against program or patient
abuse,

(4) Pb1.lclan recruitment . . ., ':,' ,

',. In the case of remuneration \,Vhich is provid~d by a hospital to a physician to
induce the physician to relocate to the geographic.area 8erv~ by the hospital in
o~er to be a mem1?er oLthe ~~di~l, ~t:a(C o~J.he'hos~~f.aI,.i:f-;' '

'(A) the physician is not required to refE'.r patients to the hospital,

(B) the amount· of" the' reniuneration under' the 'arrangement is Dot
, determined in a manner that takes mto 'account (directly or indirectly) the
volume or value of any referrals by the referring physician; and

(C) the arrangement meets such other requirements as the Secretary
, ms.y impose by regulation as needed to protect against program or patient
'·abuse. , ' ". ' '.' .' '.

'(6) laolated'traMactlonl - - "

. In the case of an isolated financial transaction, such as a one-time sale of
property, il-

(A) the requirements descn1>ed in subparagraphs (B) and (C) of para­
graph (2) are met with respect to the entity in the same manner as they
appl)· to a hospital, Rod . "

(B) the transaction meets such other requirements as th'e Secretary may
impose by regulation as needed to protect against program or patient abuse.

(6) Salaried phystc:lan. In 8 (TOup practice

A compensation arrangement involving payment by a group practice of the
ulary of a physician member of the group practice.
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(f) Reportlnr requirements

Each entity providing covered items or services for which payment may be made
under this subchapter .hall provide the Secretary with the information concerning
the entity's ownership arrangements, Including-

(1) the covered items and services provided by the entity, and
(2) the names and unique physician identification numbers of all physicians

with an ownership or investment interest (as descnoed in subsection (aX2)(A) of
this section) in the .entity, or whose immediate relatives have such an ownership
or investment. ,. .' " . ,

Such infonnation shaJl be provided in BUch form, manner, and at such times as the
Secretary shaD specify. Such information shall fU'8t be provided ~ot later than
October 1, 1991. The requirement of this subsection shall not apply to covered items
and services provided outside the United States or to entities which the Secretary
determines provides services for which payment may be made under this subchapter
very infrequently. The Secretary may waive the requirements of this subsection
(and the requirements of chapter 35 of Titl~ 44, with respect to information provided
under this ,subsection) with respect to reporting by entities in a State (except for
entities' providing clinical laboratory services) so long as such reporting occurs in at
least 10 States, and the Secretary may'waive such requirements with respect to the
providers in 8 State required to report so long as such requirements are not waived
with respect to parenteral and enteral suppliers, end stage renal disease facilities,
suppliers of ambulance services, hospitals, entities providing ph)'sic.al therapy servic­
es, and entities providing diagnostic imaging services of any type.

(I) Sanc:tloru

(l) Denial or payment

No payment may be made under this subchapter for a clinical laboratory
sen;ce which is provided in violation of subsection (aXl) of this section.

" .
(2) Requlrlnr rerunds tor certain claJnu

If a person collects any amounts that were billed in violation of subsection
(aXl) of this section, the, person shall be liable to the individual for, and shall
refund on ~ timely basis ~ the individual, any amoun~ so collected. ,

(3) Clyll monel penalty ~d exclu.lo~ tor Improper clalml

Any ~on' that preSents or Causes to be presented a bill Qf a claim for a
service that such person knows or should know is for a 'service for w1'Jch
payment may not be made under paragraph (1) or' for which 8. refund has not
been made under paragraph (2) shall ~ subject to a clvt1 ~oney Penalty of not
more than $15,000 for each B.uch service. The provisions of section 1320a-7a of
this title '(other than the fU'8t sentence of subsection· (a) and' other than

.' subsection (b» shan apply to'a civil money penalty under the previous sentence
in the same manner as such pro"lisions apply to a penalty or proceeding under

,:~tion ~~~:~~~l~:f ~~" ~~~-} '. ::::.:r '. I,:,:' "~~~.:',~:: ..'~: ..' ;;:', ~~~~:j~~;r;j ::~ '..! .

(4) Civilo:on.ey peM1l1 end exclusion tor clreumvenUon ltC~eJnel. 4.ll .: "
w ••~ ,'_•••4 D. ". .., .

. ,Any physician or other en~ty that enters .into-Iin i.rrai1g~ineQt gr scheme (such
. as 8 cross-refe'nal aiTangernent) which the physician, or entitflglow8 or should

know has a principal purpose of assuring referrals by. the physician to a
particular entity which~ if the physician directly made 'referrals to such entity,
would be in violation of this section, shall be subject to a civil money penalty of
not more than $100,000 for each such arrangement or sc.."aeme. The provisions
of section 13208-7a of this title (other than the first sentence of subsection (a)
and other than subsection (b» shan apply to a civil money penalty under the
previous sentence in the same manner as such provisions apply to a pena!ty or
proceeding under section 18208-7a of this title.

(S) Fallure to report Information .

Any person who is required, but fails, to meet a reporting requirement of
subsection (f) of this section is subject to 8 civil money panalty of not more than
$10.000 for each day for which re~rting is required to have been made.. The
provisions of section 13208.-7a of this title (other than the first sentence of
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subsection (a) and oOler than subsection (b» shall apply to a civil money penalty
under Ole previous sentence in the same manner ~ such provisions apply to a
penalty or proceeding under section 1320a-7a(a) of this title.

(it) DefinlUons.
."

.Fo!.' P\:U'POses of this sectiQn:

.rJifCOmpenaat1~n .~m~l}t; remuneration.

(A), The. term ucompensation arrangement" means any arrangement inVolving
';:~,~any remuneration 'between a physician (or immediate tamily member) and an .
,;: t!ntity';l :~-'," " : , ' ' ',~., ' , '
i,j\1:l"HiBj The teriri·'·treiri~ne~tionf, 'mclud~ 'liny remuneration tUrectifor indireCt-'
:-:l'jy -:Overtly or'covertly" in cash oi'in kind. " :. ':' ":'. ", -, ':.' ,';" _ .. , " . . , ' '. . ,,"

.~'.' (2) Employee, '"'. ' ::,
~;'~('·f."'··... ,'· :.;-.- .. ~ ....... r~...... ,,! :"; .1- . ' : ;. '. '\~.•.".,.... "~

..,~·,-A.n individual is considered to be ~'employed by" or an flemploy.ee",of an entity
if the individual would be considered to be an employee of the entity under the ,
usual common law rules applicable in determining the employei-employee rela­

':: tionship (as applied for.purposes of section 3121(d)(2) of Title 26. ~

, ~~) '~alr mark~i.~~~~ :,' ",' ~; ...,I. ~, '.:' • ~;,:" ",¥

The term "fair 'market value" 'means the value in arms length transactions,
consistent with ,the general market v.alue, and, with respect to rentals or leases,
the value of rental property for general commercial purposes (not taking into
account its intended use) and, in the case of a lease of space, not adjusted to

.: .. reflect the additional value the prospective lessee or les~or would attnoute to
the proximity or convenience to the lessor where the lessor is a potential source
of patient referrals to the lessee.

(.) Group practice ,

The term "group practice" means a group of two or more physicians legaJJy
organized as a partnership, professional corporation, foundation, not-for-profit
corporation, faculty practice plan, or similar association--

. (A). ~ which each physician who is a member of the group provides
" s'ubstantially the full range of services which L'le phys~ian routinely pro­
.. _vides (indudiJ)g medical care, consultation, diagnosis, or treatment) through

, _. the joint' ~e~ of shared offic;e space, facilities,' equipment; and. personnel;
'.. '~', <B) for :which sUbst,.J1&Dy'aU of thet8~ of 'the 'phY~i~ia~s wh~ are

'. '.' ,members of the group are proVided through the group snd are bPled in the
~ ';',. name of the group and amounts 80 received are treated as receipu of the

group; ." : .• -, : . .. - ,~. . :".: ",',.' ,,:' \.
(C) in which the overhead expenses of and the h~come from the practice

are distnouted in accordance with methods previously determined by mem-
bers of the group; ·and _ - . : - - . - . "

(D) which meets-such other-standards as the Secretary may impose by
regu,lation. . ,

In the case of a faculty practice plan associated with a hospital with an approved
medical residency training program in which physician members may provide a
variety of different specialty services and provide professional services both
within and outside the group (as well as perfonn other tasks such as research),
the previous sentence shall be applied only with respect to the services provided
within the faculty pnctice plan.

(6) Interested Investor; dialntereated Investor

The term "interested investor" means, with respect to an entity, an investor
who is a physician in a position to make or to influence referrals or business to
the entity (or who is an immediate family member of such an investor), and the
term "disinterested investor" means an investor other than an interested inves­
tor.
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(G) In\'eator

The term "investor" means; with respect to an entity, a person with a
financial relationship specified in subsection (aX2) of this section with the entity.

(j) Referral, re(urinr physician

(A) Physlelans' taervlcea

Except as provided in subparagraph (C), in the case of an item or service
for which pa}'ment may be made under part B, the request by .8 physician
for the item or service, including the request by a physician for a consulta·
tion with another physician (and any test or procedure or:dered by, or to be
performed by (or under the supervision 00 that other physician), constitutes
a "r~ferral" by a -'referring physician". ' .. '. '.

~....
(B) Other iums

• ••• .' ..... t

Except as providedin subparagraph (C), the request or establishment of a
plan of care by a physician which includes' the Pl'9vision of the clinical
laboratory ~rvice constitutes"a "referral'" by . a "referring physician".

: .' . '. ....... : . . :'........ ,'. ".:

(C) Clarification respecttng certain servlees Integral to a oonloltatlon by «naln
specialists ",; '.. . -' , .

A request by apathologist for cliniCal diagnostic laboratoi-y tests and
pathological examination services, if such services are furnished by (or
under the supervision 00 such pathologist pursuant to a consultation
requested by another physician, does not constitute a "referral" by a
"referring physician".

IPub.L. 101-239, Title VI, § 6204(a), Dec. 19, 1989. 103 Stat 2236, amended Pub.L. 101-508, Title
IV, § 4207(e)(lH3), (k)(2),·;Nov. 5.. l~,}04 Stat 1388-121, 1388-122, 1388-124.)

t,...i'.,· •.;>.-' -.' .'-... ', .

Effective Date
Section, ~ther than subsec" (f), effective with respect to'referrals made

on or after Jan. 1, 1991, and subsec. (f) reporting requirement effective
Oct. 1, 1990, see section G20-4(c) ofPub. L. -101-239, set out as a note under
this section.

I ".", ••

Historical and Statutory Notes subs.ec. (bX4) and redesignating as IUbscc.. (b)(S)
RefereDceI fa Text.' Section 402(a) or tbe So- . (onner sut>sec:. (bX4);. amendio, su~ (f)-{2).

cial Security.Amendments or 1967. referred ,~ in subsec. (I) thard sentence, ~d tnaC!lng last two
subsoc. (b)(3)(C), is set out as section 139'sb-l(a) IU~. (I) stnt~ respecting requn~nents and
of tbis title. . .. '. ......ver or requirement&; and· enacting IUbsec.

. .... . (bX6) and redesignatioi as subsec:. (h)(7) former
Section 222(a) or t~ ~ Secunty Amen~. subs.ec. (h)(6) and amend.illi such subsec:. (b)(7) of

menU of 1972, rer~ to an IUbsec. (b)(3XC), .. cbis section] d1aJl.be effective as if included in the
set out as Expenments and Demoostration . enactment or i.e<:tiOfl 6204 of tbe Omnibus DOOlet'
~rojects : .._~t~ ~~~~,.~.tioa.l.3~~~,e>!·~h~.• :.. Rcco~tiol'!'t~ce .or 198~ 1.[Pub.L .. ~01-239.
title. . . . . . §, 6204. am~dl~~ ~~ ~o!l ~ set 9'1\ as nOles .

Prior Prortslou. A prior sectioo 139.5on, Ace hereunder).". .' . . .
Aug. 14, .1935, Co ~31. Title XVIII, t 1877, as :_'" medlve' Date; '"-seCtio~::' 6204{e)' of'Pub.L
addrd Oct. 30, 1972, ·Pub.L 9S-142, f 4(s), 91'0 ."'101-239 providedchat:':'~ to',...; ,. i':I!~;"-' ;. •••~

Stat. 1179; .Dec. 5.. 1980, Pub.L 96--499, Title IX,. 1. ': M(lfEx~ ~~•. ;:oVided !It' . , :".'. 11 (2), the'
1917, 94 Stat. 2625. July .11•. 1984, ·Pub.L.,,-. anlendnients m':by 'this':~~tlds
98-)69, Title .1II, I 2306(00), 98 ~~L 1073;.Oct. .. section and icCtioo 1395{ of thil1itJe and DOte
21. 1986, Pub.L. 99-509. Ticle IX, f.9321(aXI), provisi under th: acetioo) Ihal1 beco cfti
100 StaL 2016; Au,. 11, 1987. Pub.L'IOG-93, . tiv ~ rapcci : el'ernh made me.;:;
I ~(~), 101. S~ 68? which enumerated offenses ,':;:1 I 1991. .r ,. .~ ~
rel.tlnl to the MedIcare program and the penal- ry., ~'" . .
ties (or such offenses, Was repWed by Pub.L . tf(2) The . reporting reqwrement of sectioll
100-93, f 4{e), Aq. 18, 1987, 101 StaL 689, u.n(1) ~f the Social Security Act (subscc. (I) ~
effective at cbe end of' the (ourteen-d.ay period thiS section] shall lake effect 011 October I. 1990.
beginning on Aug. 18, J987. and inapplicable to Deadline lor Certain RegulatloJU. Section
administrative proetedings c::ommenced before tbe 6204(d) o( Pub. L 101-239, as amended Pub.L
end or such period, under section JS(a) of' Pub.L 101-.508, Title IV, § 4207(e)(.)(B). Nov. 5. 1990,
100-93, set out as a note under section 1320a-7 of 104 Stat. 138B-12l, provided that:
thi$ title. See section 1320a-7b of this title. . ""The Stc..etary or Health and Human SerAces

Efftcthe Date or' 1990 Amendmeat. Section shall publish final regulations to carry out section
4207(e){.5) or Pub.L 101-508 provided that:"The 1877 of the Social Security Ad [tbis section) by
amendments made by thb subsection [«,acting not later than October J, J99I."
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APPENDIX VI

JOINT VENTURE TAP MEMBERSHIP LIST
(Current as of September 1991)

Richard Brock
1924 Golf Terrace
Tallahassee, FL 32301
(904)877-1361

Jim Cruickshank
Associate Executive Director
Humana Hospital Bennett
8201 West Broward Blvd.
Ft. Lauderdale, FL 33324
(305)473-6600

Steve Eavenson
Senior Vice President
St. Vincent's Health System
2565 Park Street
Jacksonville, FL 32204
(904)389-1400

Edgar Lee Elzie
Macfarlane, Ferguson & Kelly, P.A.
210 South Monroe St.
P.O. Box 82
Tallahassee, FL 32302
(904)224-1215

Jeffrey M. Fine
Guilford & Fine, P.A.
2222 Ponce de Leon Blvd.
{Joral Gables, FL 33134
(904)446-8411

Clark Galin
8200 W. Sunrise Blvd.
Plantation, FL 33322
(305)473-1806

Bill Guidice
Tallahassee Memorial Regional
Medical Center
Magnolia Dr. & Miccosukee Rd.
Tallahassee, FL 32308
(904)681-5238

Charles P. Hayes, Jr., M.D.
2005 Riverside Ave.'
Jacksonville, FL 32204
(904)387-7656

Ben King
Assistant Vice President
National Medical Ente!"prises
2701 Rocky Point Dr., Suite 700
Tampa, FL 33607
(813)281-0444

Ralph Lawson, CFO
Baptist Hospital of Miami, Inc.
8900 North Kendall Dr.
Miami, FL 33176
(305)596-1960 ext. 6324

Randolph P. Collette
Department of Professional Regulation
1940 N. Monroe St., Suite 60
Tallahassee, FL 32399-0792
(904)487-9700

Donald Miller
Volusia Clinical Lab, Inc.
466-A Ilth.St.
Holly Hill, FL 32117
(904)252-7730

Robert Nay
Blue CrosslBlue Shield of Florida
532 Riverside Ave.
Jacksonville, FL 32236-0729
(904)791-8508

Stephen M. Presnell
Associate Public Counsel
Suite 801, Claude Pepper Bldg.
111 West Madison St.
Tallahassee, FL 32399-1400
(904)488-9330

Linda Quick, Executive Director
Health Council of South Florida
Suite 170
5757 Blue Lagoon Dr.
Miami, FL 33126
(305)263-9020

D. Jeffrey Sapp, Executive Director
Same Day Surgicenter of Orlando, Ltd.
88 West Kaley St.
Orlando, FL 32806-2986
(407)423-0573
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Joint Ventures Tap (Cont.)

John Sforza
Florida Health Coalition
3625 N. W. 82nd Ave.
Suite 201
Miami,FL 33166
(305)592-4936

Jim Slack
Hospital Corporation of America
P.O. Box 13597
Tallahassee, FL 32317
(904)877-8129

Grady Snowden
Wesley Manor Retirement Village
State Rd. 13 at Julington Creek
Jacksonville, FL 32259
(904)287-7300

Pat Socarras
P. T. & Rehab Services ofN. W. Florida
207 Fourth St.
Ft. Walton Beach, FL 32548
(904)244-5663

Phil Unger
Assistant Vice President
Hospital Corporation of America
P. O. Box 13597 (1830 Buford Ct.)
Tallahassee, FL 32317
(904)877-8129

John Whiddon
Chief, Medicaid Program Integrity
Department of HRS
Suite B-10
2002 Old St. Augustine Road
Tallahassee, FL 32301
(904)488-2701

Jay A. Ziskind
Matzner, Ziskind, Kosnitzky and

Jaffe, P.A. .
100 S. E. 2d St., 28th Floor
Miami, FL 33131
(305)371-2000
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